
Joseph Straus: European Patent, Community Patent, Europe of Technologies.

Seminario: Il futuro dell’Europa delle tecnologie, Venezia, 7 maggio 2004 
http://venus.unive.it/cde/eventi040507.htm 1

© J. Straus 2004

European Patent – Community Patent - Europe of Technologies

Joseph Straus, Munich

Seminar: Il futuro dell’Europa delle tecnologie

Venezia, May 7, 2004

• Growing Importance of IPR in the Global Knowledge Economy

• Europe v. USA & Japan – How Well Equipped is Europe?

• European & National & Community Patent – The European Patent 
Trias – Recipe for an Innovation Panacea?

• Has Europe a Chance in Global Competition?
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Globalized Economy Towards „Intellectual Capitalism“?

• Number of patent applications doubled:
– USA: 1988-1998-2002: 130.000-260.000-334.445
– EPO: 1995-2001-2002: 80.000-160.000-165.000

• Royalties paid for patent licenses in USA
– 1980 – 3 Billion $
– 1990 – 15 Billion $
– 1997 – 100 Billion $

• Market value of US manufacturing industry
– 1980 – Commodities 62%
– 1998 – Commodities > 30%
– 1998 - > 20% in cutting-edge technologies (Japan)
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[Academic] Science as Generator of IPRs & Innovation
US Universities as Example

• 1974 – 177 Patents
• 1984 – 408 Patents
• 1994 – 1.486 Patents
• 1997 – 6.000 Patent Applications (158 Universities)
• 1994 – 1.000 Licenses granted
• 2001 – 3.721 Patents [11.265 applications filed]
• 2001 – 494 new companies formed [based on university license –

total number 3.870]
• 2001 – 4.058 new licenses and options [62% with small business]
• 2001 – 1.07 Billion US $ adjusted gross license income [out of 9.707 

licenses & options] → < 300.000 new jobs
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Factors of Modern „Knowledge-Based“ Society

• Enormous advances in science and technology, especially 

– Communication and information technologies (CTI)
– Biotechnology – life sciences in general

• Rise of new – knowledge-based industries

• Penetration of new areas – biotechnology – services – by IPRs

• Global economic policy and legal developments (GATT-TRIPS)
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The New and Emerging Competitors

• The impact of the interplay between TRIPS and WTO

• Opening of technology markets & high (TRIPS) standards of IP 
protection & low labor costs & solid education & stable political 
regimes →

• Shift of production & R & D activities → China, India, Malaysia, 
Singapore, Taiwan, Thailand, etc.
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Mandate for Economists and Politicians

“Understanding the interplay of ideas and economic growth 

should be an area of active economic analysis, which for so 

many generations has focused mainly on physical things. This 

work will not be easy.”

[Alan Greenspan, at Stanford, February 2004]
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Intellectual Property in Global Economy 
A General Appraisal

• The US 21st Century Strategic Plan & the US Federal Trade 
Commission’s (FTC) Report: “To Promote Innovation: The proper 
balance of competition and patent law and policy”

• Japanese intellectual property policy offensive

• The EU proposal for a directive of the European Parliament and of 
the Council on the patentability of computer-implemented inventions 
& the EU Directive on the Legal Protection of Biotechnological 
Inventions 98/44/EC
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The US 21st Century Strategic Plan & FTC Report

• The Strategic Plan creates an organization worthy of the unique role 
IP plays in the American and global economies

• The Strategic Plan takes a global perspective by envisioning the
patent and trademark system of the future that American innovation 
would need to remain competitive around the world

• FTC Report: Both competition and patent policy can foster 
innovation, but each requires a proper balance with the other to do 
so

• Questionable patents – significant competition concern & can harm 
innovation → improve patent quality  → tighten certain legal 
standards of “non-obviousness”
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The Basis of the US Development

• Liberal patentability approach – “everything man-made under the 
sun” patentable

• Cheap patent granting procedure

• Central legislation & central jurisdiction – CAFC & Supreme 
Court

• Venture capital interested & available

• Large domestic market
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The New Japanese Strategic Council on Intellectual Property
- Basic Policy Directions -

• Creation Strategy
– Creation of IP in universities, public research institutes etc.
– Strategic creation, acquisition and management of IP in 

companies
– Enhancement of education in personal development for the 

purpose of encouraging creativity

• Protection Strategy, inter alia:
– Reinforcing overseas and border protection

• Exploitation Strategy
– Promotion of IPRs exploitation in universities, etc.
– Valuation and exploitation of Intellectual Property
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Current and future (?) Patenting of Computer-implemented Inventions in 
Europe

Current legal status: e.g. T 0931/95 – Pension Benefit System & German Fed. Patent Court 
– Business Methods

• Computer programs, in principle, “technical” inventions under Art. 52 
(1) EPC, Sec. 1 (I) German Patent Act

• Decisive: Inventive activity related to an area of engineering sciences:
– “technical”, e.g.: control engineering, CAD/CAM, operating 

systems
– “non-technical”, e.g.: word processing, administration software, 

economic optimization programs

• Takes into account the dynamism of the development

• General rules apply as to claim drafting and enforcement.
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Current and future (?) Patenting of Computer-implemented Inventions 
in Europe

If the 117 Amendments proposed by the European Parliament Adopted by the 
Commission and Council

• Data processing outside the area of technology, i.e. also inventions of 
ABS, ESC, ETC, etc. non-patentable

• Required to produce technical effect beyond the normal physical 
interactions between a program and the computer.

• May be claimed only as a product, i.e. programmed device, or as a 
technical production process.

• “Industry … means the automated production of material goods”
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• Enforcement:
– “production, handling, processing, distribution and publication of 

information in whatever form” can never constitute direct or 
indirect patent infringement

– “Any use of a patented technique” needed for a “significant 
purpose” – not regarded as patent infringement

• Thus: Patents in this area – 30.000 issued so far - worthless

• Conformity with Paris Convention (?), TRIPS (?), and above all 
economic rational – 40 % of decisive innovation, e.g. in a modern car 
– not patentable?

Current and future (?) Patenting of Computer-implemented 
Inventions in Europe

If the 117 Amendments proposed by the European Parliament Adopted by the 
Commission and Council
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IPR System Under Public Scrutiny in Europe

• Nuffield Report ‘The Ethics of Patenting DNA’ (2002)

• CIPR Report ‘Integrating Intellectual Property Rights and 
Development Policy’ (2002)

• The Royal Society Report ‘Keeping Science Open: The Effects of 
Intellectual Property Policy on the Conduct of Science’ (2003)
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Main Focus of European Critics

• Deficiencies of the present system – e.g. expanding patentable 
subject matter,  weak examination, broad claims, high costs

• Problems of developing countries 

• Some balanced proposals for revising the law – e.g. clarify 
research exemption, grace period, Community patent

• No specific proposals for integrating the academe into 
innovation process
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European Academe – Where do we stand?

• Europe not an island of happiness but part of a competitive 

world!

• Academe co-responsible for Europe’s competitiveness

• ‘You cannot have a healthy science in a sick economy’

[Sir Charles Carter - 1983]
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European Union – May, 2004

• 25 Members – 450 Million inhabitants

• Single market – EU-wide patent exhaustion

• 25 national or European/national patents needed

• EPO – central patent granting authority – outside Community 
legal framework

• No central patent judiciary

• Limited competence of ECJ – Interpretation of EU-Directive 98/44 
on the Legal Protection of Biotechnological Inventions & SPC
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European Patent System - EPC

• Harmonized patentability requirements

• Central patent granting procedure

• Opposition and Appeal – Central revocation of European patents

• Once granted → 28 European patents with effect of national 
patents

• Revocation and infringement → matter for national courts of 28 
states – 25 EU members (!)
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Community Patent – A Never Ending Story?
Part I

• 1975 – Community Patent Convention – no choice for EPC
• 1989 – Council Agreement  Relating to Community Patents 

(ACP) – introduced choice between systems

“ANXIOUS to promote the completion of the internal market and 
the establishment of a European Technological Community by 
means of the Community Patent”

“CONVINCED therefore that the conclusion of the Agreement is 
necessary to facilitate the achievement of the tasks of the 
European Economic Community.”

• 1993 – Protocol on possible modification of the conditions of enter 
into force of ACP
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Community Patent – A Never Ending Story?
Part II

• 2000 - Council regulation on the Community patent [based on 
Article 308 EC]

• CP shall have:
– a unitary character
– equal effect throughout the Community

• CP may only be:
– granted, transferred, declared invalid or laps in respect of the

whole Community

• HOWEVER: CP should not replace neither national, nor 
European patents → co-existence of three systems (!)
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Community Patent – A Never Ending Story?
Part III

• December 2003 - Council decision on establishing 
Community patent court and 
concerning appeals before the Court 
of First Instance 

• March 2004 - EU Competitiveness Council fails to 
reach an agreement 

• Main [only?] reason: obligation to translate the claims into all EU 
languages (21) – each translation being binding 

• Compromise proposal by the Irish Presidency – to leave to the 
ECJ case law to resolve the issue of linguistic discrepancies –
rejected

© J. Straus 2004

Community Patent – A Never Ending Story?

• Commissioner Bolkestein in March 2004:

“The failure to agree undermines the credibility of the whole 

enterprise to make Europe the most competitive economy. I 

can only hope that one day the vested interests that stand in 

the way of agreement on this vital issue  will be sidelined.”
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Is There a Hope for Europe?

• It does not look so

• However, a unitary patent system – a MUST

• EPO outside Community legal framework – hardly acceptable

• 25 Contracting Parties to the EPC – EU Members

• EU in need of a competent professional authority

• EPO outside political and legal control of the Community –
limited to administrative matters of granting European patents –
no macro-economic/policy mandate
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It is Time to Realize

• Patent system is an important instrument of – now Europe-wide –
economic policy

• The most technical area – not a playing ground for cultural 
performance of vested interests hidden behind such claims

• Single market & single currency & global competition require a 
unitary EU patent – and that patent alone

• Infrastructure – EPO & EU Commission → Core of EU 
technological Community

• Central judiciary a must – also for EPC patents


